
 

 

IN THE COURT OF SUB DIVISIONAL JUDICIAL MAGISTRATE (S), SONITPUR, 

TEZPUR 

         M.R Case No. 171/2015 

                                                   (U/s. 125 Cr.Pc) 

          Smt. Moromi Devi 

                                        ……………………Petitioner 

            V/s 

          Sri Jogeswar Nath  

              ………………Opposite party 

Present: Sri Sumit Bhuyan, 

             S.DJ.M (S), Sonitpur, Tezpur 

 

Advocates appeared:  

For petitioner: Sri Promod Ch. Sarmah 

For opposite party: Sri Binoy Nath 

Date of petitioner’s evidence: 21.09.2016, 25.10.2016,  

Date of argument: 03.04.2018 

Date of judgment: 12.04.2018 

And having understood to this day, this Court delivered the following judgment: 

     

               JUDGMENT: 

       Petitioner’s case: 

1. A brief summary of the case leading to the filing of the instant petition u/s. 125 

Cr.Pc is that the petitioner namely Smt. Moromi Devi was married to the opposite 

party Sri Jogeswar Nath on 12/05/2013 by way of social marriage and according 

to Hindu rites and customs in her father’s house. After the marriage, both the 

parties resided and cohabitated as husband and wife and they lived happily for 



 

 

about six months but soon thereafter, the opposite party started demanding 

dowry from her, as she did not bought steel almirah at the time of their marriage 

and if she failed to bring the same, the opposite party demanded her to bring Rs. 

15,000/- from her parent’s house. As the petitioner belonged to a poor family 

and told the opposite party that she could not bring anything or money from her 

house, the opposite party started torturing her in an intoxicated condition 

occasionally. The opposite party’s father also started torturing the petitioner. In 

the end of November month of the same year, once the opposite party assaulted 

the petitioner in an intoxicated condition and when he ran to bring kerosene oil 

to be poured over the petitioner, she somehow managed to escape to her 

mother’s house. After 15 days of the date of the incident, the opposite party left 

his father’s house, went to the petitioner father’s house, and took shelter there. 

After few days, the petitioner’s father gifted a plot of land as well as constructed 

a house for both the parties and accordingly, both the parties started residing 

there. On 13.09.2015 without the knowledge of anyone, the opposite party left 

the petitioner and went back to his father’s house. As it became impossible for 

the petitioner to live alone, she went back to her father’s house and has been 

residing there till date. They had no issues born out of their wedlock. The 

opposite party left the petitioner and has never inquired about her, never visited 

her and had not provided her with any money or maintenance. The petitioner 

grew up in a poor family and was less educated and she has no source of income 

of her own. On the other hand, the opposite party has landed property and 

cultivable land. He earns about rupees 15,000/- from vegetable business and as 

the opposite party has not paid a single some of money to the petitioner, she is 

facing huge financial crisis and also a burden upon her poor parents. Hence the 

petitioner prayed for granting maintenance of Rs. 6,000/- (Rupees Six Thousand) 

per month from the opposite party. 

 

 

Opposite party’s case: 

 

2. Notice was issued to the opposite party and accordingly he appeared and 

contested the case by filing written statement in which he stated that apart from 

admitting some specific grounds, the opposite party has denied the rest of the 

averments made in the petition. The opposite party has admitted that the 

petitioner is his legally wedded wife and their solemnization of marriage 

accordingly to Hindu rites with the petitioner but he has denied demanding steel 

almirah, Rs.15,000/- instead of Steel almirah, mentally and physically torturing 

the petitioner, assaulting the petitioner in intoxicated condition, the petitioner 



 

 

running away to her mother house when he went to bring kerosene oil to burn 

her, his father instigating him, petition taking shelter in her father’s house, the 

opposite party leaving his father’s house and taking shelter in the petitioner’s 

father’s house, gifting of a plot of land to both of them by the petitioner’s father 

and the opposite party leaving the petitioner without informing anybody on 

13.09.2015, are all denied by the opposite party.  

3. The opposite party stated that he is a poor person and he was earning his 

livelihood by working as a daily wage laborer and a cultivator but due to the 

physical torture meted out to him by the petitioner’s  brother’s, he is unable to 

cultivate and is forced to work as a daily wage earner. However, as he does not 

get work daily and as he is physically unfit, his father takes care of him and by 

working as a daily wage laborer, he has not earned more than 2000/- rupees a 

month and as such the averment made in paragraph 5 of the petition that he 

earns Rs.15000/- a month is denied by him. The opposite party’s father is a 

holder of B.P.L card and he is maintaining his family with the help of the benefits 

given to BPL families by the government and the opposite party’s name is also 

enlisted in the BPL card. In support of his written statement the opposite party 

has submitted Xerox copy of the agreement between him and the petitioner 

dated 18.12.2015, document relating to his treatment at Tezpur Medical Collage 

Hospital  and a certificate issued by the village headman certifying that he is a 

daily wage earner. As the opposite party had never neglected the petitioner 

neither drove her out of the house and he is willing to give the petitioner the 

status of his legally married wife, hence the opposite party prayed for dismissing 

the instant petition. The opposite party has submitted the following documents in 

support of his case which are:- 

(i) Agreement later dated 18.12.2015. 

(ii) Medical prescription of Tezpur Medical Collage Hospital dated 05.09.2015. 

(iii) Money receipt of Tezpur Medical Collage Hospital dated 07.09.2015. 

(iv) Certificate of Gaonbura dated 23.03.2016. 

(v) X-ray report of Tezpur Medical Collage dated 08.08.2015. 

 

 

 

 

 

 

 

 

POINT FOR DETERMINATION: 



 

 

 

4. Upon a careful perusal of the instant petition, the following point for 

determination is framed hereunder: 

 

(a) Whether the 2nd party having sufficient means has willfully neglected to 

maintain the 1st party and whether the 1st party being the legally married wife 

of the 2nd party is entitled to maintenance as provided u/s. 125 Cr.Pc as 

prayed for? 

             

            DISCUSSION, DECISION AND REASONS: 

5. I have perused the case record carefully along with the materials available on 

record. I have also heard the argument put forward by Learned Counsel 

appearing for the petitioner. 

 

6. In support of their cases, petitioner examined herself and one other witness 

whereas opposite party failed to adduce any evidence in support of his case. 

 

 

7. P.W 1 deposed in her evidence that she had filed this case against Jogeswar 

Nath. She married him on 12.05.13 as per Hindu rites and customs and they 

were socially married and began her conjugal life in the house of opposite party. 

At the time of marriage, her parents did not give her steel almirah and as such 

opposite party demanded it. But her parents failed to provide the amount and 

the opposite party again demanded Rs. 15,000/- from her. But she failed to fulfill 

that demand as well. Opposite party used to torture her after consuming alcohol, 

rubbed the vermilion off her forehead and unable to bear the torture when 

opposite party tried to burn her with kerosene, she fled to her mother’s house. 

After about 15 days of her return, opposite party came to her parent’s house  

when her parents called him and constructed a house for her and opposite party 

in her parent’s land. They lived in the new house for one month. Opposite party 

was given three bighas of land for cultivation and he used to cultivate the same. 

On 13/09/15, he left for his own house. As she was alone, she went to her 

parent’s house and since then she was living in her parent’s house. Since then, 

opposite party had not taken any notice of her and had not provided her with 

any maintenance. Opposite party is a farmer and earns Rs.15,000/- per month. 

She has no income. She did daily wage work for survival. Her parents are poor. 



 

 

She prayed for Rs.6,000/- per month as monthly maintenance allowance. 

Opposite party has filed criminal cases against her and her family. 

In her cross-examination, she deposed that she had not filed any documents 

in proof of opposite party’s income. The opposite party has no other property 

apart from the house given by her family and the 3 bighas agricultural land. 

Now, opposite party does not cultivate those three bigha land. She could not say 

which year she married the opposite party. She lived together with opposite 

party for six months. There was delay in lodging the petition. She had not 

explained the delay. Since, the opposite party got separated after six months, 

they are living separately. The opposite party used to generate income by 

cultivating the three bigha land, sell vegetables. Since, last two years, she was 

maintaining herself properly. Opposite party began to torture her after one week 

of marriage. She was treated by doctor for her injuries. Those medical 

documents are not submitted in this case. She has not filed any police case. 

Later on, she stated that she had lodged police case against opposite party. She 

had not mentioned about the police case in her petition. The house constructed 

for them had been removed. The document has been produced by the witness. 

An agreement deed where the petitioner- P.W.1 has admitted her signature but 

failed to account for it’s details. This document is filed along with the written 

statement. She belonged to a below poverty line family but she did not know if 

opposite party is B.P.L or A.P.L. But, opposite party brought food from fair price 

shop. It is a fact that after six months of marriage, she came home and opposite 

party out of love came to her house and lived with her at her parent’s land. It is 

not a fact that opposite party was given some land and Rs. 23,000/- out of Rs. 

89,000/- which he brought from his father was given to her father. It is not a 

fact that the remaining amount was used to construct a house, and buy a pair of 

bullock. The opposite party ploughed the three bighas land with those bullocks. 

He took adhiyar of three bigha from Jogen Bora and gave adhiyar paddy to 

Jogen Bora. Her father gave 1 bigha for vegetable crops to the opposite party. It 

is not a fact that her brother tried to take away the cultivated crops of opposite 

party and was beaten by them for the same demand. It is not a fact that he was 

also beaten on his failure to cultivate and began to work as daily wage laborer 

for about 2 years. It is not a fact that opposite party went to his house with his 

bullocks after such assaults. He, however, took away the bullock carts. It is not a 

fact that they promised to return Rs.23,000/- in four installments. It is not a fact 

that opposite party does not cultivate and works as daily wage laborer and earns 

Rs. 2000/- per month. She had seen Rs.15,000/- in lands of opposite party. It is 

not a fact that opposite party is a B.P.L card holder and dependent on his father. 

The opposite party cultivates his family’s land. It is not a fact that he has no land 



 

 

to cultivate. She would not resume her conjugal life with the opposite party. It is 

not a fact that she has deposed falsely. 

  

8. P.W 2 deposed that the petitioner is her sister. She married Jogeswar Nath on 

12.05.2013 and lived in the matrimonial house for 6 months. After 6 months of 

marriage, opposite party and his father harassed her with demand for dowry. 

They threatened to burn her alive by pouring kerosene if she does not gave 

them Rs. 15,000/-. As she failed to furnish the demanded amount, opposite 

party tried to set her ablaze with kerosene. She fled and came to her house. 

After two weeks, the opposite party came to their house. For the sake of her 

sister, they constructed a house for her and opposite party in their land and they 

began to live there. She gave the land she took on adhiyar from Jogen Das to 

the petitioner and opposite party to take it on adhiyar. They also gave their own 

land for cultivating paddy by the opposite party and they lived happily for some 

time. On 13.09.15, opposite party on the pretext of grazing the cows, fled to his 

house. Since then the petitioner lived in their house. Opposite party has taken no 

notice of petitioner since he left and has not provided her with any maintenance. 

The opposite party has agricultural land, vegetable and earns Rs. 12,000 to Rs. 

15,000/- per month. Petitioner has no income and as such she has filed this 

case. 

9. In her cross-examination, she deposed that her sister lived happily for six 

months at opposite party’s house. She was not present when the opposite party 

demanded money from the petitioner and he tried to set her ablaze. They gave 

lands to the opposite party as he had no income. Opposite party was sustaining 

his family of her sister by cultivating their lands. She did not take account of the 

income of the opposite party. She could accountably state his income but 

opposite party never accounted her of his income. She has presumed his income 

from the lands under cultivation. On 18.12.15, they were forced to sign an 

agreement promising him Rs.23,000/- by the opposite party. Police forcefully 

made them sign the agreement threatening to put them behind bars. She had 

not filed any case for such forceful signing of agreement. Opposite party’s village 

gaonbura is Tarani Kanta Nath. Opposite party lived at the house given to him by 

them for about two years. At that time, they lived happily. It is not a fact that 

she had received from opposite party his income and because of that a dispute 

took place. It is not a fact that on 08.08.15, when opposite party purchased a 

cow in his father’s name instead of her father’s name and as such she assaulted 

and had beaten him. It is not a fact that he used to beat him for going to his 

house. It is not a fact that on 05.09.15, he again beaten him and he was 

hospitalized for his injuries. It is not a fact that opposite party tried to take back 



 

 

the petitioner on different occasions but they refused. It is not a fact that 

opposite party earns Rs. 12,000/- to Rs.15, 000/- per month. It is not a fact that 

due to the assault, he cannot do farming and works as laborer and earns 

Rs.2000/- per month. She does not know if opposite party is A.P.L or B.P.L. It is 

not a fact that opposite party has no income. It is not a fact that petitioner does 

not live with the opposite party and has filed this false case. It is not a fact that 

they misappropriated the income of opposite party and had filed this false case.  

10. In order to arrive at a just decision, let us discuss the evidence adduced by the 

petitioner as P.W.1 and P.W.2. Opposite party failed to adduce any evidence in 

support of his case. 

11. The petitioner as P.W.1 has reiterated her claims as she had made in her 

petition. From a perusal of the written statement, it is seen that the opposite 

party has admitted her to be his wife. Now, from the evidence of P.W.1, it is 

seen that she was socially married to the opposite party on 12.05.13 and it was 

only due to the torture meted out to her by the opposite party due to which she 

was forced to leave his house, as she failed to fulfill the dowry demand made by 

the opposite party. However, she had also stated that the opposite party lived 

along with her in a house constructed by her for about one month and the 

opposite party was also given 3 bighas of land for cultivation by the petitioner’s 

father and on 13.09.2015, he went back to his own house and since then, the 

opposite party never visited her nor provided her with any maintenance and 

having cultivable land and sell vegetables, earned a decent income of 

Rs.15,000/- per month whereas, the petitioner having no source of income, had 

been working as a daily wage laborer for her survival. 

12. From the evidence of P.W.2, who happens to be petitioner’s sister, it transpires 

that she had deposed exactly on the same line as that of P.W.1. 

13. Both the witnesses were cross-examined at length and from the cross-

examination of the petitioner (P.W.1), it appears that she had clearly admitted 

that the opposite party had no other property apart from the house and 3 bighas 

of agricultural land given by her family and the opposite party generated income 

by cultivating on the said 3 bighas of land and selling vegetables, which clearly 

depicts the financial status of the opposite party and the contention raised by the 

petitioner in her petition as well as in her evidence is clearly shaken and she 

failed to produce  any evidence, oral or documentary, to prove that the opposite 

party had other earning means or source other than the house and 3 bighas of 

land given to him by the petitioner’s father. Another point which needs 

consideration is that she had stated in her petition that she had no earning 

source of her own and as such she was dependent on her poor father, whereas 

she went a step further and deposed in her evidence that she was working as a 



 

 

daily wage laborer for her survival. P.W.2 also admitted in her cross-

examination that the opposite party was given lands by her family, as he had no 

income and was sustaining her sister’s (P.W.1) family by cultivating their lands. 

P.W.2 had presumed opposite party’s income from the lands under cultivation 

and she also admitted of opposite party living in the house given to him by them 

(P.W.1 & P.W.2’s father) for about 2 years, which clearly contradicts the 

evidence adduced by the petitioner (P.W.1) as regards her staying with the 

opposite party in the new house for about 1 month. Although, in a case u/s 125 

Cr.PC, strict proof of income of opposite party is not required but according to 

the mandate provided in section 125 Cr.PC., the husband must have sufficient 

means to provide maintenance to his wife, as it has been held in Rajathi V/S C. 

Ganesan (1999) 6 SCC 326 that “Section 125 is enacted on the premise that it is 

the obligation to maintain his wife, children and parents. It is for him to show 

that he lacks sufficient means for the purpose”. In this case, although the 

opposite party failed to adduce any evidence but it has become clear from the 

admissions made by the petitioner (P.W.1) and P.W.2 that the opposite party 

had no other property or income except the 3 bighas of agricultural land given to 

him by the petitioner’s father and his earnings out of ploughing the said land and 

being the wife of the opposite party, she knew that opposite party purchased 

food items from fair price shop. As such, in absence of any evidence adduced by 

the opposite party. The plea taken by the opposite party in his written statement 

that he is dependent on his father and he belonged to B.P.L category remained 

un-impeached, as the petitioner failed to adduce any evidence in support of her 

claim and in such a situation, it is presumed that the opposite party has not 

sufficient means to maintain his wife. Hence, the first part of the point is decided 

in favour of the opposite party. 

14. Now, before deciding the second part of the point of determination as to 

whether the 1st party being the legally wedded wife of the opposite party as 

entitled to maintenance, let us go through the provision of Sec.125 Cr.PC in 

which Sub-Section(4) provides that “No wife shall be entitled to receive an 

allowance for the maintenance or the interim maintenance and expenses of 

proceeding, as the case  maybe, from her husband under this section if she is 

living in adultery, or if, without any sufficient reason, she refuses to live with her 

husband, or if they are living separately by mutual consent. 

15. Now, from the evidence of petitioner (P.W.1), it transpires that she went to her 

mother’s house as a result of physical torture meted out to her by the opposite 

party due to non-fulfillment of dowry demand but soon after 15 days of her 

return, the opposite party went to her father’s house on being called and stayed 

in the house along with the petitioner constructed by her father. If the opposite 



 

 

party had actually tortured her which led the petitioner to leave the matrimonial 

house, he would not have gone to the petitioner’s house and stayed with her in 

the house constructed by her father. Furthermore, she had admitted in her 

cross-examination about not filing any police case against the opposite party for 

the alleged torture meted out to her after 1 week of marriage and even if she 

was treated by the doctor for her injuries she had not submitted any medical 

documents in support of her contention. Even, P.W.2 had admitted in her cross-

examination that she was not present when the opposite party demanded money 

from the petitioner and set her ablaze although she stated in her examination-in-

chief that the opposite party harassed P.W.1 and threatened to burn her alive by 

pouring kerosene upon her which implies that she had not witnessed the incident 

by herself. The petitioner in support of this alleged assault also failed to produce 

any independent witness other than her sister, who could have known about the 

alleged assault made by the opposite party to the petitioner. On the contrary, 

P.W.1 denied the suggestion regarding assault by the petitioner’s brother, in 

order to take away the cultivable land given to the opposite party by petitioner’s 

father, assault on the opposite party on his failure to cultivate and opposite party 

going back to his house after such assaults, as well as denial of suggestion by 

P.W.2 regarding assaulting the opposite party when he purchased a cow in his 

father’s name instead of her father’s name. On 08.08.15, beating the opposite 

party for going to his house, the opposite party being hospitalized for his injuries 

as a result of her assault on 05.09.15 and refusal on their part allowing the 

opposite party to take back the petitioner on different occasions, questions the 

very contention of the petitioner regarding the alleged torture upon her by the 

opposite party raised in her petition as well as in her evidence. Hence, 

considering all the above, the second part of the point is also decided in favour 

of the opposite party. 

16. In analyzing the evidence of the petitioner, I am of the considered view that 

although the opposite party failed to adduce any evidence on his behalf but his 

contentions raised in the written statement remained un-impeached as the 

petitioner, although being his legally evaded wife, failed to prove that she left the 

opposite party’s house due to the torture meted out to her by the opposite party, 

and from the evidence of P.W.1 and P.W.2, it also became clear that the 

opposite party is not an able-bodied person having sufficient means to maintain 

the petitioner, as he is dependent on his father rather it was the petitioner’s 

father who gave him 3 bighas of agricultural land and he accrued his income 

from the cultivation in the given plot of land until he became incapable of 

ploughing and started working as a daily wage laborer. 

 



 

 

FINAL ORDER : 

 

17. In the light of all the discussion made above, I am of the considered opinion that 

the petitioner is not entitled to maintenance as prayed by her. 

18. Let a free copy of this judgment be furnished to the petitioner. 

19. This M.R Case is accordingly dismissed on merit without cost. 

 

 

         

 Sri. Sumit Bhuyan 

                       (SDJM(S) Sonitpur, Tezpur)    

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 



 

 

 

 

    APPENDIX 

 

1. Petitioner’s Witnesses: 

(a) Smt. Moromi Devi (P.W 1) 

(b) Smt. Durlabh Nath (P.W 2) 

 

2. Opposite Party’s Witnesses: 

None 

3. Petitioner’s Exhibits: 

     None. 

 

4. Opposite Party’s Exhibits: 

         None. 

 

 

 

  Sri. Sumit Bhuyan 

                       (SDJM(S) Sonitpur, Tezpur)    

 

 

 


